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The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

Claims 30, 35-37, and 40 are rejected under 35 U.S.C. 102(b) as being 
anticipated by the Tantillo et al article entitled, "Myocardial tissue pH in the assessment 
of the extent of myocardial ischemia and the adequacy of myocardial protection. 
Tantillo discloses throughout a method including measuring the pH of the heart. Then 
on pages 344 and 345, 347-349, it teaches recognizing suboptimal pH levels of the 
heart, and delivering cold cardioplegia to one of a plurality of possible sites (i.e. aortic 
root of left main coronary artery) in response to low pH levels. Claim 35 is rejected in 
that if the delivery of cardioplegia is turned on and off, it is inherent that there is a valve. 
Claim 40 is rejected in that Tantillo tests the pH of myocardial tissue 

The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

Claims 31 and 36 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Tantillo et al in view of Lee. Tantillo manually adjusts the delivery of the solution. 
Lee is selected from a myriad references that automates such a delivery, to remove 
human error. Hence, it would have been obvious to modify Tantillo to use a control, to 
increase the accuracy of the system. In addition, with respect to claim 36, it would have 
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been obvious to alert the physician by displaying to any changes occurring in such an 
automated procedure, to provide the physician with full knowledge of the status. 

Claims 32 and 41 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Tantillo. With respect to claim 32, the delivery of fluid goes from zero to a positive 
amount. Hence the flow rate is altered. It is the examiner's position that it would have 
been obvious to use a valve to perform the turning on and off of the flow. Claim 41 is 
rejected in that the examiner takes official notice that it is known to deliver electrodes to 
the heart via a delivery catheter. Hence, it would have been obvious to do so in 
Tantillo's method, as it is merely the substitution of one known delivery technique for 
another. 

Claims 33, 34, and 40-51 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Tantillo et al in view of Abbott et al 5385540. In addition to the 
features of Tantillo discussed above, Abbott teaches that it is known to treat a patient 
during bypass surgery with cardioplegia by varying the temperature and/or flow rate. 
Hence, it would have been obvious to modify Tantillo to vary the temperature and flow 
rate, to ensure that the patient gets proper treatment. In addition, Tantillo already has 
the temperature sensor. Claim 42 is rejected in that Abbott's system is controlled by a 
controller. Hence, it would have been obvious to automate Tantillo's method, to 
eliminate human error. Claim 46 is rejected in that Tantillo alters the site of delivery. 
Claim 47 is rejected in that it is the examiner's position that there must be a valve to 
direct the flow. In addition, with respect to claim 48, it would have been obvious to alert 
the physician by displaying to any changes occurring in such an automated procedure, 
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to provide the physician with full knowledge of the status. Claim 49 is rejected in that in 
order to control temperature and flow, data must be provided. Claim 50 is rejected in 
that the tissue is myocardial. Claim 51 is rejected in that the examiner takes official 
notice that it is known to deliver electrodes to the heart via a delivery catheter. Hence, it 
would have been obvious to do so in Tantillo's method, as it is merely the substitution of 
one known delivery technique for another. 

Applicant's arguments filed 4/16/2008 have been fully considered but they are 
moot in view of the new rejection. 

The examiner notes that applicant did not address the rejection based on Tantillo 
in the last office action. 

Applicant's amendment necessitated the new ground(s) of rejection presented in 
this Office action. Accordingly, THIS ACTION IS MADE FINAL. See M PEP 
§ 706.07(a). Applicant is reminded of the extension of time policy as set forth in 37 
CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1 .136(a) will be calculated from the mailing date of 
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the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the date of this final action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to ROBERT L. NASSER whose telephone number is 
(571 )272-4731 . The examiner can normally be reached on m-f 9-5. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Charles Marmor II can be reached on 571 272-4730. The fax phone 
number for the organization where this application or proceeding is assigned is 571- 
273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

/Robert L. Nasser Jr/ 
Primary Examiner 
Art Unit 3735 

RLN 

July 20, 2008 
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